SUGGESTED LANGUAGE PARAGRAPHS
Revised Date: September 11, 2023
The following additional paragraphs are offered as examples for specific factual circumstances that require additions to a Plan as separate paragraphs.  They are offered to facilitate consistency, commonality and ease of administration by the Trustee.  While they should be tailored to meet your specific facts, they should retain as much of the original language as possible.  In some instances, the Trustee will insist they be used exactly as written below.  The suggested text is set out in bold.
Do not add an additional non related idea into one of the Suggested  Paragraphs.  If you have an additional concept, to avoid confusion and the possibility it will be missed, set it out with an additional and separately numbered  paragraph. 
Definition:

“Permo” means per month.  Commonly used to define a   particular monthly payment
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1.
SPECIFIC INSTRUCTIONS FOR PARAGRAPHS 3(d) & (e)
A.  Paragraph 3(d) is for the inclusion of a lump sum when the amount and approximate date of receipt is known.  The Trustee's office must know the source of the funds which must be included in the text, either in a separate paragraph at the end of the plan with reference to paragraphs 3(d) or in 3(d) itself.   For example, “$8,000 on 8/2010 through a withdrawal from debtor’s 401k fund” or “$8,000 to be provided by a gift from debtor’s uncle”
B.  Paragraph 3(e) is for funds not found in any other part of Paragraph 3.  For example, funds that may be brought into the plan but the certainty and timing are unknown at confirmation.  Again, the Trustee's office will require information disclosing the source of the funds, i.e. “and any nonexempt proceeds from personal injury suit detailed on Schedule B.”

NOTE:  Unless specific directions to the contrary are included in the confirmed plan, all of paragraph 3(b) - (e) receipts, will be disbursed to paragraphs 4(c) - (e) if balances are owed.  If it is the intent that any funds from paragraphs 3(b) - (e) are to be disbursed to 4(b) secured creditors, “All available funds” must be used (either before or after attorney fees) or specific directions that will not create an administrative burden on the trustee.  

NOTE:  Once specific set amounts (permos) are paid in paragraph 4(b), the plan dictates that any additional funds each month are to be paid to paragraphs 4(c) – (j)
2.
SALE OR REFINANCE OF REAL PROPERTY
If the Plan proposes a sale or refinance of real property, a separate paragraph with specific language outlining the sale details and distribution of the proceeds must be added.  If the sale or refinance is expected to net a distribution from paragraph 3 of the Plan, subsection (e) of that paragraph should so state.  Individual creditors may require additional language as a condition to the withdrawal of Objections to Confirmation.
EXAMPLE:

Paragraph 3(e)   "proceeds from the sale or refinance of real property as outlined in paragraph 15"
Paragraph 15   ):     "The debtor(s) shall sell or refinance (adequately describe property) not later than (date) and shall pay to the Trustee from the proceeds at closing, funds sufficient to pay all creditors secured by the subject property remaining in the plan and other claims as necessary.   Secured creditors are _________________.  In the event the debtor(s) desire to complete their plan before the expiration of the commitment period, they shall also pay to the Trustee for distribution through the Plan, sufficient non- exempt proceeds to pay 100% of all allowed claims as provided by the Trustee’s payoff quote.  The debtor(s) shall obtain the Trustee’s permission prior to any sale or refinance and to obtain that permission, provide copies to the Trustee of an estimated closing statement and preliminary title report.  The debtor(s) shall provide the Trustee with a copy of the final closing statement within 15 days following the close of the sale or refinance. “
REMEMBER:  If the sale or refinance is to complete the case and it occurs within the “applicable commitment period”, it will require a 100% payoff.
3.
SALE OF PERSONAL PROPERTY
If the Plan proposes sale of personal property, the proceeds of the sale should be referenced in one of two ways.  1) in Paragraph 3(e) with a corresponding separate paragraph providing specific details of the sale (see example below);  or 2) if funds have already posted to the debtor’s receipt ledger or receipt of the funds are imminent, simply include the sale amount in paragraph 3(d)

EXAMPLE:      

Paragraph 3(e):   "proceeds from the sale of horses as outlined in 


         paragraph 15."

Paragraph 14:   "The debtor(s) shall sell their six horses and pay all nonexempt proceeds of the sale to the Trustee.  Within fifteen (15) days of the sale, debtor(s) shall file a report with the Trustee detailing the property sold, the selling price, the name, phone number and relationship, if any, of the purchaser, along with details of any retained proceeds claimed as exempt.
4.
LIEN STRIPPING

When it is the intention of a plan to “strip” off a fully under secured

lien on the debtors’ residential property, the following language should be added to the plan by separate paragraph.  


“Pursuant to §506, and within 60 days after confirmation, debtor(s) will file an adversary proceeding  or motion to avoid the junior lien held by ____________________ in the real property located at _______________________.  Entry of the Order Confirming Plan is not res judicata with respect to this lien.  Any Judgment or Order avoiding such lien shall be void and such lien shall be reinstated if the case is dismissed or converted.  If the lien creditor has filed a secured claim and the lien is avoided, the claim will be treated as an allowed unsecured claim.” 
In the event the junior lien payment is included on Schedule J, the following language must be added:
“Any payments scheduled for the junior lien shall be paid into the trust fund of debtors’ attorney until such time as the adversary is decided.  In the event that the junior lien is stripped off, those funds shall immediately be paid to the Trustee for distribution through the plan, pursuant to paragraph 3(e) and an amended schedule J filed without the payment listed and the plan payment increased accordingly.   In the event that the junior lien is not stripped off, the appropriate funds shall be forwarded by debtors’ attorney to the lien holder with any excess forwarded to the Trustee.”
 If this language is added, paragraph 3(e) of the plan must include the following    "any proceeds from the attorney trust fund account as outlined in paragraph ____.
5.
EXEMPTING EARNED INCOME CREDIT
You must either exempt the EIC on Schedule C pursuant to §18.345(n) or, add the following as a separate paragraph:


“Notwithstanding the provisions of Paragraph 3(c) of this Plan, debtor(s) shall not be required to pay any Earned Income Credit funds to the Trustee during the life of the Plan.”
6.
OVERTIME , BONUS OR COMMISSION  INCOME

(To be used where the debtor or the trustee feels that the inclusion of the additional funds should be added as projected disposable income)

NOTE:  Use only whichever of the three possibilities fit the circumstances of your case.  If the debtor will receive only overtime, just add overtime, if only bonuses add only bonuses and so forth.  Do not copy all three possibilities if they are not present in the case.  Also be aware that there are differences in the amount to be paid into the plan between overtime, bonuses, and commissions.

OVERTIME


"During the life of the Plan, the debtor(s) shall pay to the Trustee, during the month of receipt one third (1/3) of any gross overtime wages.  Debtor(s) must make such payments by separate money order or cashier check and state on the check “Overtime”.  At the end of each calendar year during the life of the Plan, the debtor(s) shall provide the Trustee with a copy of the year end pay stub for each employment during that year.   Should the debtor not provide this information, the Trustee may calculate the additional overtime amounts based upon the difference between the tax returns and the most recent Schedule 106I and add the calculated amount to the plan base.  Debtor(s) must pay the amount of this calculation into the plan prior to receiving a discharge.

               BONUSES
(Note: There is a difference in the amount to be paid if the bonus is based upon the performance of the company as a whole or based upon individual performance)

1.  Company as a Whole

"During the life of the Plan, the debtor(s) shall pay to the Trustee, during the month of receipt all bonuses, less any tax obligations.  Debtor(s) must make such payments by separate money order or cashier check and state on the check “Bonus Earnings”.  At the end of each calendar year during the life of the Plan, the debtor(s) shall provide the Trustee with a copy of the year end pay stub for each employment during that year.   Should the debtor not provide this information, the Trustee may calculate the additional bonus amounts based upon the difference between the tax returns and the most recent Schedule I and add the calculated amount to the plan base.  Debtor(s) must pay the amount of this calculation into the plan prior to receiving a discharge.”

2.  Individual Performance  ( The 1/3 division is to provide incentive to debtors to perform well.  (1/3 to taxes, 1/3 to creditors and 1/3 to the debtors)


"During the life of the Plan, the debtor(s) shall pay to the Trustee, during the month of receipt one third (1/3) of all gross bonuses received. Debtor(s) must make such payments by separate money order or cashier check and state on the check “Bonus Earnings”.  At the end of each calendar year during the life of the Plan, the debtor(s) shall provide the Trustee with a copy of the year end pay stub for each employment during that year.   Should the debtor not provide this information, the Trustee may calculate the additional 
bonus amounts based upon the difference between the tax returns and the most recent Schedule I and add the calculated amount to the plan base.  Debtor(s) must pay the amount of this calculation into the plan prior to receiving a discharge.”

   COMMISSIONS

"During the life of the Plan, the debtor(s) shall pay to the Trustee, during the month of receipt one third (1/3) of all gross commissions.  Debtor(s) must make such payments by separate money order or cashier check and state on the check “Commission Earnings”.  At the end of each calendar year during the life of the Plan, the debtor(s) shall provide the Trustee with a copy of the year end pay stub for each employment during that year.   Should the debtor not provide this information, the Trustee may calculate the additional commission amounts based upon the difference between the tax returns and the most recent Schedule I and add the calculated amount to the plan base.  Debtor(s) must pay the amount of this calculation into the plan prior to receiving a discharge.”

Note:  If any of the three possibilities (overtime, bonuses and/or commissions) are already included on Schedule I, insert the following additional language in the paragraph above at the end of the first sentence.    “over and above the ___________ of  $ ______  already listed on Schedule I.”
7.
REQUIREMENT TO PROVIDE TAX INFORMATION TO THE TRUSTEE 
Quarterly returns: 

“Debtor(s) shall provide to the Trustee copies of quarterly IRS Form 1040ES, 941, along with proof of payment.  Copies shall be submitted to the Trustee within 30 days of filing with the IRS.”


       

All returns: 
“During the life of the plan, the debtor(s) shall timely file all required tax returns or valid extension and provide to the Trustee, not later than May 15th of each year, copies along with proof of payment.  Should the debtor(s) fail to provide said proof to the Trustee, the Trustee may file a Motion to Dismiss pursuant to §1307(c), which will be duly considered by the Court after notice and a hearing.”
8.
PAYING LESS TO CREDITORS THAN TO ATTORNEY FEES

In some instances, the amount proposed for attorney fees exceeds the proposed amount paid to creditors.  If the debtor has a previous Chapter 7 that, due to the time restraints §727(a)(8), prevents the debtor from a subsequent Chapter 7 filing, and the plan proposes to pay more for attorney fees than the amount to creditors, such a case is perceived as a disguised Chapter 7.  Such a scenario will draw an objection to confirmation from the Trustee. The objection will read essentially as follows:  

The Trustee objects to a Plan that proposes to pay $4,000 in Administrative fees and only $1,330 to the creditors.  
In such a case, add a paragraph to the plan that corrects the imbalance or reduce the attorney fees to the amount being paid to the creditors.
Example paragraph:     “The debtors shall pay not less than $4,000.00 to the non-administrative creditors during the life of the Plan”.
9.
SPLIT CLAIMS IN PARAGRAPH 4b FOR PAYMENT OF ADEQUATE PROTECTION AND ALL AVAILABLE FUNDS ON A SINGLE PIECE OF COLLATERAL

In some instances, attorneys feel it necessary to pay adequate protection payments on collateral that is being paid through paragraph 4b(1) and, at the same time, facilitate early payment of attorney fees.  The attorneys may also want to provide that any tax refunds or other “extra” funds paid into the plan go to that same collateral in order to expedite payment.  Under the current computer configuration, the Trustee is unable to administer a single periodic payment that calls for a fixed permo (per month) payment and all available funds, i.e. “$100 and then all available funds”.


To remedy this dilemma, the Trustee can administer a “split claim” that splits the collateral into two separate claims, one to guarantee adequate protection at a rate agreed upon and one that will allow all other funds to go to that creditor as quickly as possible after paying the allowed attorney fees

Example:  

Creditor: United Finance - Collateral: 1997 Honda – Value $10,000 – Post confirmation Interest Rate 9%

Paragraph 4b(1) should read:

Creditor       Collateral           Estimated                Collateral                       Estimated Secured             Post-                   Monthly


          Arrearage   OR     Value if Not         OR      Claim if Paying           confirmation             Plan


              if Curing              Paying in Full                Secured Claim in full        interest Rate          Payment
United       1997 Honda

             $2,000      



           6%
                   $200
Finance     1997 Honda                                              $8,000                                                                             6%                AAFAAF *
                (Same Vehicle)
* All available funds after attorney fees



It is critical that the Trustee be informed that the split claim is for the “same vehicle” and not two different vehicles with the same creditor.  It is also critical that the periodic payment for the fixed “permo” payment be open ended as in the example above.  DO NOT set the number of months.
10.    NEGATIVE EQUITY

If a vehicle has “negative equity” factored into the retail sales agreement (the “net” amount paid by the dealer for the balance owed on a trade-in at purchase of a replacement vehicle and carried over to the new contract), it must be brought into the plan in paragraph 4(b)(2).   In re Penrod,  611 F3d 1158 (9th Cir. 2010)(cert. denied, 132 S. Ct. 108 (2011)).  See also, In re Riach, 2008 WL 474384  (Bankr. D. Or.)  The “net negative equity” amount must be deducted from the claim and the amount to be paid on the claim appropriately reduced.  
The following example illustrates the formula:

Amount financed:

$25,000

“Net Negative equity”:
$  3,000

PMSI percentage:
      
      88% 

Amount of claim 

on filing date:


$21,000

Actual PMSI debt:

(PMSI % x Debt at filing)
$18,480

Replacement value:

$17,500


When negative equity is present, and the actual PMSI debt is more than the current replacement value of the automobile, the amount paid (in the example above, $18,480) should be included in paragraph 4(b)(2) under the column “Amount of Claim as Modified (Value of Collateral)”  with a notation that states:  “Amount of claim reduced to 88% for negative equity and the remainder treated as an unsecured claim”.  
11.  FUTURE  EMPLOYMENT


For debtors who are unemployed at the first meeting, but are seeking 

or foresee the possibility that they will become employed during the life of 

the plan, the following should be added to the plan: 

          “Debtor(s) shall provide the Trustee with one (1) month of pay stubs and amended I & J Schedules within 60 days of gaining employment.”
12.
FUTURE AUTOMOBILE PURCHASE

If the debtors propose to purchase an automobile within 6 months of confirmation and need to budget the funds to accumulate a down payment, the following paragraph must be added to the plan along with the proposed auto payment on Schedule J. 
"Debtor(s) shall pay ($       ) per month, for a maximum of (6) months, into the trust fund of debtor(s) attorney for the future purchase of a necessary automobile.  Any purchase must be made from those funds within (6) months from the date the first payment is due under the Plan.  If for any reason the purchase is not consummated within that time, the budgeted funds so set aside will be forwarded to the Trustee for distribution under the Plan and the debtor(s) plan payment in paragraph 3(a) will be recalculated and increased in an amount equal to the amount of the proposed automobile payment.  The Trustee is authorized to submit an Order Modifying Plan to account for any such adjustment.  Debtor(s) attorney will monitor the payments and inform the Trustee immediately should the debtors fail to make any such payment.”
13.
FUTURE CHARITABLE CONTRIBUTIONS IN A PLAN 

“Debtor(s) shall provide to the Trustee proof of any charitable contributions made during the life of the Plan.  Proof shall be in the form of debtors' cancelled checks, or receipts/statements provided by the recipient and shall be presented to the Trustee no later than each 

March 1st during the life of the Plan.   In the event such proof cannot be provided, in whole or in part, the debtor(s) shall pay to the Trustee for distribution through the Plan, a sum equal to the difference between the charitable contributions listed on Schedule J and those contributions which can be proven.”

14.
HIGH HOME MAINTENANCE EXPENSES (repairs and upkeep)


If the Schedule J home maintenance expenses are unusually high, the Trustee may request that the following language be added to the plan:


“Debtor(s) shall provide to the Trustee before discharge, proof of expenditures made for the home maintenance found on Schedule J.  That proof shall include supporting documents for the expenditures actually made.  In the event such proof cannot be provided, in whole or in part, before any discharge is granted, the debtor(s) shall pay to the Trustee for distribution through the plan, a sum equal to the difference between the maintenance expenditures claimed and those expenditures which can be proven.” 

15.
DISCOVERED INCREASED INCOME

If unreported increased income received by the debtors during the applicable commitment period is determined by the Trustee to be a necessary addition to the plan base, the following language should be added to the plan by separate paragraph:

 
“To account for unreported increased income received by the debtor(s) during the period of ____ through ____, the debtor(s) shall pay an additional $_____ to the Trustee for distribution through the plan.  Debtor(s) shall make such payment(s) by separate money order or cashier check stating the paragraph to which it applies.”
Add to paragraph 3(e)  “plus proceeds as set out in paragraph ____”
16.
FAILURE TO MAKE PLAN PAYMENT “DROP DEAD”

On those occasions where it is Ordered that the debtors shall make all scheduled plan payments and failure to do so will result in dismissal upon the filing of a “Trustee’s Statement Of  Failure To Comply”, the following language should be added to the OCP, Amended Plan or Stipulated Order:

Add as paragraph__:    “Debtor(s) must make all payments which are due under the current Chapter 13 Plan, for the (number of months) period beginning (month) (year), or the Court shall dismiss this Case upon the filing, by the Chapter 13 Trustee, of a Statement of Failure to Comply reciting to the court that Debtor(s) failed to make the required Plan payment(s).  If Debtor(s) are on a wage order, the Trustee will give Debtor(s) and Debtor(s’) counsel 10 day’s notice prior to filing the Statement of Failure to Comply.  During this period, the debtor(s) personally are to pay the required plan payments to the Chapter 13 Trustee for any month where any employer, required to so pay, fails to do so.”
17.
ALTERNATIVE TO THE TRUSTEE’S PURSUIT OF A PREFERENTIAL or FRAUDULENT TRANSFER

“The Trustee will not pursue the preferential or fraudulent (choose appropriate) transfer to ___________   if debtor(s) pay an additional $ _________ to the Trustee for distribution through the Plan to unsecured creditors.   This amount shall be in addition to any paragraph 4(h) distributions projected for the unsecured creditors pursuant to the confirmed plan and shall be in addition to any tax refunds due.   Additionally, the transferee must sign and return a tolling agreement extending the statute of limitations period for recovery of the preference.   As a condition to confirmation, the debtor will assist the Trustee in obtaining the tolling agreement.”

If the debtor(s) are willing to reduce a budget already deemed “reasonable” by the Trustee, and will increase their plan payment to account for the preference or fraudulent transfer over the life of the plan, substitute the following language:


“The Trustee and debtor(s) agree that in exchange for the Trustee not pursuing the preferential or fraudulent (choose appropriate) transfer to ___________   the debtor(s) will increase their plan payment by $____________ to pay the amount of the transfer over the life of the plan.  In doing so, the amount of the transfer will not be included in the plan base.    Additionally, the transferee must sign and return a tolling agreement extending the statute of limitations period for recovery of the preference.   As a condition to confirmation, the debtor will assist the Trustee in obtaining the tolling agreement.”

18.
CO-SIGNED CLAIMS
If you intend to protect a co debtor pursuant to Section 1301, you must add a separate paragraph to the plan as follows:

“To protect a co-debtor, the Trustee shall pay the allowed unsecured claim (state amount of claim) of (name of creditor) in full with (%) in the amount of $_____ per month concurrently with any secured creditors.   In the event there is a “best interest number” in paragraph 4(h), that number will be distributed to all unsecured creditors, including (name of creditor) pursuant to §1325(a)(4) notwithstanding any distribution to the co-debtor payments”

If you elect to use this section, prior to the first meeting of creditors, send the Trustee evidence that the co debtor is in fact, liable on the debt with the debtor pursuant to §1301(a).  And be prepared under the BAP case of In re Renteria, 470 BR 838 (9th Cir. BAP 2012), to justify why this paragraph does not unfairly discriminate against the other unsecured creditors.  
19.
§1305  CLAIMS IN PLAN
If the claim is to be included in the original plan, add the following:

“Trustee shall pay any allowed claim through the plan filed pursuant to §1305 for (name of creditior) in the same manner as if the claim had arisen before the filing of the petition.”  

In the event the debtors desire to include a §1305 claim in any post confirmation modified plan or when added to an original OCP where no prior notice been given to creditors or parties in interest, add the following to the above:
“This claim is to be paid after all paragraph 4 creditors are paid in full pursuant to the confirmed plan.  This claim shall not diminish any paragraph 4(h) distributions projected for the general unsecured creditors pursuant to the confirmed plan.”

20.
AGREEMENT TO RETAIN OBJECTIONABLE INCOME AND/OR BUDGET ENTRIES IN EXCHANGE FOR 100% NON - MODIFIABLE  PLAN OR ADDITIONAL AMOUNT TO UNSECURED
Under certain circumstances, the Trustee may waive objections to otherwise excessive and objectionable income and/or budget items if the debtors are willing to propose a Paragraph 4(g)(2) “minimum” 100%  non-modifiable plan.  In that eventuality, the trustee will require that the debtors agree to the following non modifiable paragraph to guarantee that the debtors will not later renege and file a modified plan which reduces the 100% minimum.  If, after this language is added, the debtors propose a modified plan that is less than 100%, the Trustee will enforce this provision to the extent that the unsecured creditors be made whole and receive at least as much as they would have received had the objectionable item(s) been removed in the original plan.  (Fill in the parenthesis)

“In exchange for the waiving of the Trustee’s objection to Confirmation due to (i.e., excessive budget items, retained collateral not necessary for reorganization, _________)   the debtor(s) agree that the provision of ¶ 4(g)(2), “100%” is non- modifiable” 

If the Trustee objects to a particular expense deemed not necessary for reorganization and the debtor(s) wish to retain the expense, if the Trustee is in agreement, the following additional paragraph may be added to insure the unsecured creditors are made whole.

 “In exchange for the waiving of the Trustee’s objection to confirmation regarding the (insert description of the expense), the debtor(s) agree to pay and additional (state the agreed amount) to the non- priority unsecured creditors over and above the amount determined at confirmation.  The amount determined at confirmation is (state amount determined for the unsecured at confirmation).  If that amount is later changed by an amended plan, the (state the agreed amount) will still be required over and above any amount determined by any amended plan.” 
21.
IMPROPER PERFECTION
Whenever there is a § 547 perfection issue (usually a car), the following language should be added as a separate paragraph:


“Pursuant to §547, the Trustee may proceed to avoid the alleged improperly perfected lien of (lien holder).  Payments scheduled in paragraph 4 shall be paid to the trust fund of debtors’ attorney and held in trust until such time as the 547 action is determined. Payments scheduled in paragraph 4(b) will be held by the Trustee until such time as the 547 action is determined.


If the Trustee is successful, the debtor(s) will amend the plan to increase the best interest of creditors test accordingly and to provide payments to the Trustee in lieu of (lien holder).   If the Trustee is not successful, any payments held in the debtor attorney trust fund or being held by the Trustee, will immediately be forwarded to the lien holder.” 
22.
ONGOING MORTGAGE PAYMENTS THROUGH PLAN


On those occasions where the ongoing mortgage payment is proposed to be paid through the plan, add the mortgage payment to the paragraph 3a plan payment, remove any reference of the payment from paragraph 7, make the reference in paragraph 4b1 shown below and add an additional paragraph to the plan using the paragraph below as a guide:  (Fill in the parenthesis)

                                                    Example:

      Creditor      Collateral        Estimated                  Collateral                       Estimated Secured             Post-              Monthly


               Arrearage    OR     Value if Not       OR      Claim if Paying            confirmation        Plan


                   if Curing                 Paying in Full                 Secured Claim in full       interest Rate    Payment    
 Wells Fargo  Residence  (leave blank)…………………………………………        (See paragraph 15)
Additional paragraph example:  (Fill in the parenthesis) 

Paragraph 15:    “Provided that an allowed claim has been filed, the trustee shall disburse each month from the regular plan payment as adequate protection, the debtor(s) current ongoing mortgage payment in the amount of ($1,500 ) for loan or account (#5440 )(just last 4 digits) to the address listed on the filed proof of claim.    Payment through the trustee shall begin with the regular (January 2009 ) disbursement by the trustee, which will be deemed to pay the debtor(s) ( February,  2009) mortgage payment.  The debtor is responsible for all payments prior to (February, 2009).  In the event the ongoing mortgage payment increases, the debtor(s) shall be responsible to insure that any difference is paid directly to the mortgagee until such time an amended plan may be filed and approved.” 


Note:  The debtor is responsible to alert the trustee to any changes to this treatment, including any request to send the payments to an address different than the one found on the proof of claim.    Be sure that a claim with proper security documents is filed either by the creditor or the debtor on behalf of the creditor.  The Trustee cannot pay unless and until such a claim is filed. 
23.
PAYMENT OF  A PORTION OF A LONG TERM AUTO    
OBLIGATION AFTER DISCHARGE

On occasion, it may be necessary to pay part of a 910 long term auto contract (or co signed obligation) through the plan and the remainder after discharge.  Under those circumstances, the auto should be put in paragraph 4b2 under “Estimated Total Debt if Paying Secured Debt in Full” with the following words added as a separate paragraph:


“The claim of ___________ is not being modified.  It will be paid per §4(b)(2) of the plan during the life of the plan in the monthly amount of $_____ commencing with the payment disbursed by the Trustee at the end of ______.  The debtor(s) will make the payments directly to ________ up through the payment due ________.  Upon discharge, the debtor(s) will re-commence making the remaining contractual payments directly to _______.”

Note:  If you are using this method to pay for the automobile, the Trustee will not be paying interest through the plan.  Any interest due under the contract will be included in the final amount due the creditor and will be paid as part of the final balance to be determined when the total debt is paid outside the plan and after discharge. 
24.    PENDING LOAN MODIFICATION 


Pre Confirmation: 

In the event a loan modification is not finalized but remains pending

at confirmation and there are arrears that the modification would absorb, 

the following language should be added to the plan:

“The debtor has applied for a loan modification with __________to

 cure the loan arrearage.  In the event debtor(s) are offered an ongoing

 loan modification, they shall submit the loan modification agreement

             and any supporting documents to obtain Trustee’s approval or Court    

             Order prior to the loan modification going into effect. If the loan      

             modification is not approved within six months of confirmation of the    

             Chapter 13 plan, the debtor will amend the plan to provide for cure of    

             the loan arrearage or will either immediately sell or surrender the     

             property.”
Be sure to include the arrears in paragraph 4b1 of the Plan and at the  ”monthly plan payment” spot, add an asterisk that says…”see paragraph (insert the paragraph # that is pertinent”)  

Post Confirmation: 
“The debtor(s) have applied for a loan modification with ________.  Any payment on any arrears are being removed from the plan to be absorbed by the modification.” 
The actual arrears should remain in paragraph 4b1 with the following language under the payment column: 

“to be satisfied by loan modification.”  In the event debtor(s) are offered an ongoing loan modification, they shall submit the loan modification agreement and any supporting documents to obtain Trustee’s approval prior to the loan modification going into effect. If the loan modification is approved by both the lender and the Trustee, the debtor shall file a modified plan within 60 days of approval to provide for the new terms of the loan. If the modification is not approved, the debtor will file a modified plan within 60 days of denial, to either immediately sell or surrender the collateral or provide for post-petition payments on the arrears.”
25.
RECIPROCAL CLAIM CASES
There may be occasion when two debtors:  1) are joint and severally liable on the same claim (usually priority taxes);  2) have filed separate Chapter 13 cases or the cases have been severed;  and 3) where the debtors each agree to pay one-half or some portion of the claim through their respective cases.  The following language is necessary in each Plan.  (IRS used as example)

"This case is related to and shall be the companion case of (insert other case name and number).  The priority tax claim of the Internal Revenue Service is a priority tax claim for both cases.  One-half of the allowed priority tax claim shall be paid through the Plan in this case and one-half through the companion case.  The debtor(s) in this case is not entitled to a discharge until the entire amount of the allowed priority claim of the IRS is paid in full.  If the companion case is dismissed, converted, hardship discharge is granted or a claim is not filed in that case, the debtor(s) in this case shall immediately file an amended plan to provide for payment in full of the remaining allowed priority tax.  If the debtor fails to file the required amended plan, the Trustee may attribute the entire claim to the case in which a claim was filed."
26.
SECTION 1322(B)(5) “LONG TERM” STUDENT LOANS THAT ARE NONDISCHARGEABLE AND IN DEFAULT
In certain situations, student loans may be paid during the life of the plan.   There are four elements that are required and if all four elements are present, you may include ongoing student loans payments on Schedule J and have the default paid through the plan.   All four elements must be present and proof of them must be presented to the Trustee:   1) The loan must be in default, 2) the regular monthly payments, if made, would extend beyond the life of the Chapter 13 plan, 3) the loan must be non dischargeable and, 4) the regular ongoing maintenance payment must be included in the budget (Schedule J) as a reasonable and necessary ongoing expenses.   If all four elements are not present, the claim cannot be paid in this manner.   If you elect to use this section, prior to the first meeting of creditors,  send the Trustee evidence that the loan is non dischargeable, that it is in default and that the last payment on the loan is due after the date on which the final 
payment under the Plan. Include information about paying the default through the plan as an additional paragraph as follows:  

“The default of the long term student loan to (name of creditor) in the amount of (default amount) shall be cured and paid by the Trustee in full with ( ___%) interest as if a priority claim.”
BEFORE YOU CAN USE THIS PARAGRAPH, YOU MUST BE PREPARED TO PROVE THAT PAYING THIS UNSECURED CLAIM OVER OTHER UNSECURED CLAIMS IS “FAIR” DISCRIMINATION PURSUANT TO THE 4 PART TEST FOUND IN IN RE WOLFF, 22 BR 510 (9th Cir. BAP 1982);  and IN RE SPERMA, 173 BR 654 (9th Cir BAP 1994)  See also:  In re Colley, 260 BR 532, 538 (Bankr.  M.D. Fla. 2000)
27.
SEPARATE CLASSIFICATION OF STUDENT LOANS (OR   OTHER CLAIMS) AFTER THIRTY SIXTH PAYMENT

(Available only for below median debtors)

“Class I - student loans of (name of creditor – be specific as to what creditor)    Class II - All unsecured claims.  All funds due unsecured claims from the first 36 payments and tax refunds during that period shall be prorated among Class II claims.  Subject to below, all funds available for unsecured non-priority claims after the 36th payment shall be paid to satisfy Class I claims.  If any paragraph 4(h) “best interest of creditors” number has not been satisfied during the first 36 months, that number shall be satisfied before any funds are distributed to Class I after the 36th month.  .  Class I will receive approximately ____%.  Class II will receive approximately ____%.”
Note:  Using the separate classification may lead to a finding of “unfair discrimination”.  Be prepared if, your judge feels that this addition “looks or feels” unfair, to reflect some dividend to Class II.  
28.
RETENTION OF TAX REFUNDS
On occasion, debtors need to retain all or a portion of a particular year’s tax refund for a reasonable and necessary expense not included on Schedule 106J.  To retain all or part of a particular tax refund, the request must undergo a two-step process:

  First, the Trustee must be convinced that the expense(s) are in fact justified.   Second, if the Trustee agrees, and the resulting reduction of funds paid to the trustee makes a difference to the unsecured creditors, “notice” and an opportunity to object must be given to the creditors, either in the original plan or by a modification of the original plan using  LBF 1300.17)(pre confirmation), or LBF 1355.10.(post confirmation)
Second, you must be prepared to justify any retention that does not include a specific expense that may be confirmed by receipts or invoices.  If, for example, you state that the expenses are for “ongoing living expenses or slim budget”, be prepared for the Court to require an affidavit of explanation on the record or an appearance by the debtor(s) in court to explain to the court the specific need.   
Either method of Notice will require the following paragraph be added to the plan:

“Debtor(s) shall be permitted to retain up to $________ from 

tax year(s)______refund(s) over and above any Earned Income Credit for the following expenses: _______________.   This retained amount shall not be included in the base amount of the plan.” 

NOTICE:  If you wish to exempt EIC, you must do that separately either by a separate paragraph or on Schedule C.

Monetary Limitations:

Life of the plan:  Debtors whose actual disposable income would qualify as below median may include the necessary paragraph in their plans allowing them to retain up to $2400 of their tax refund over and above any Earned Income Credit each year in the plan provided they have good reason for retaining it, i.e., extremely slim budget or projected yearly expense not included on Schedule J.  You must be prepared to discuss the reasons for this retention with the Trustee at the first meeting of creditors.  The Trustee will not require them to provide proof that they spent the money for the purpose indicated.  (This provision is subject to modification by the Trustee in the event the income of the debtors increases during the life of the plan)

One time retention:   Both below and above median debtors may provide for one-time retention of tax refunds up to $3,000 provided they have good reason for retaining it by including the necessary paragraph in the plan to that effect. The reason for the retention should be in the paragraph, but proof will not be required. If more than that is requested, the debtor(s) will have to provide proof to the Trustee that the money was spent for that purpose.  The $3000 figure is over and above any EIC for that particular year.
For an amount over $3,000, the following must be added to the necessary paragraph: 

“Debtor(s) will provide proof for the expenses in the form of supporting documents.  Failure to provide necessary proof will cause discharge to be delayed until such time proof is provided or a like amount is paid into the plan in lieu of proof.”   

29.   PROSPECTIVE  LANGUAGE  FOR §1329 POST CONFIRMATION MODIFIED PLANS



Defaults on previous approved plans may not be excused by the filing of a modified plan.  Whenever filing a modified plan, be sure to include the prospective language in the plan:

“This plan is prospective only and shall not alter or affect the debtors’ obligations under any previously confirmed plan.” 
30.  ACCOUNTING FOR DISPOSABLE INCOME ARISING FROM THE NON PAYMENT OF MORTGAGE EXPENSES OTHERWISE LISTED ON SCHEDULE J


On some occasions, debtors continue to live in property that will be abandoned without making further mortgage payments.  In most of those instances, there is an expense listed on Schedule J for future rent or mortgage payments that are not being made.  In such instances, the phantom payments constitute disposable income that should be paid to creditors.   The trustee is cognizant of the need for funds necessary to secure a new residence, such as first and last month rent, security deposit and moving expenses.  When such facts are present, the following language should be added to the plan.


“Notwithstanding the amount of $_____ found on Schedule J, it is acknowledged that the debtor(s) are not actually making that payment.  Realizing that the debtor(s) will need funds to facilitate an ultimate move to a new residence, the debtor(s) will be permitted to set aside 3 (three) times that amount to facilitate that move.   If the debtor(s) relocate within 3 months from the first meeting of creditors (341 meeting), they will notify the trustee and file a Change of Address with the clerk’s office.  If the debtor(s) do not relocate within that period, by the addition of this paragraph to the confirmed plan, the debtor(s) acknowledge and agree that the trustee is authorized to file an Order Modifying Plan that increases the plan payment by the amount stated above.  Once debtor(s) prove that the expense is actually being incurred, a second Order Modifying Plan will be submitted to adjust the plan payment accordingly. “
31.  ACCOUNTING  FOR DISPOSABLE  INCOME  DURING A MORTGAGE  MODIFICATION PROCESS WHERE DEBTOR IS NOT MAKING ONGOING MORTGAGE PAYMENTS


On some occasions, during a mortgage modification process, mortgage payments listed on Schedule J as “anticipated loan modification payments” are not actually being made.  In such instances, the phantom payments constitute disposable income that should be paid to creditors.  When such facts are present, the following language should be added to the plan.


“The debtor has an “anticipated loan modification payment” listed on Schedule J in the amount of $_________.  The debtor admits she is currently not making that payment.  Accordingly, the debtor shall pay into the trust fund of her bankruptcy attorney a like sum each month beginning _________________.  Those funds will accumulate and be held in said trust fund until such time as the loan modification is either approved or disapproved.  At that time, an accounting will be held regarding those funds.  If it can be proved that the funds are necessary to affect an approved loan modification, then they may be used for that purpose to the extent required.  If the modification is not approved within six months from ________, then those funds will be delivered to the Trustee for distribution through the plan and the debtor will amend the plan to provide for cure of the loan arrearage or will either immediately sell or surrender the property.” 

32.   SCHEDULE  J  LINE ITEM FOR TAX LIABILITIES TO BE 

       PAID OUTSIDE THE PLAN

      
If the debtor has a tax liability that is necessarily paid outside the plan and is included as an expense on Schedule J, the following language will be added as an additional paragraph in the Plan.
“Debtor is earmarking an amount of $_________ on Schedule J for (petition tax year) Federal and State tax liabilities. Debtor will set those funds aside each month and insure that they are available to pay any (petition tax year) tax liabilities. Debtor will timely file the required returns and immediately forward the returns to the Trustee.  The Trustee will calculate and determine the difference between the liabilities and the actual amounts set aside.   Any difference between the amounts set aside and the actual liabilities will be paid immediately to the Trustee for disbursement through the plan and, at that time, the plan payments will be increased by an amount of $_________.  The Trustee is authorized to calculate these amounts and, with debtor’s consent, submit an Order Modifying the Plan accordingly.”
Add to paragraph 3(e)   “plus proceeds as set out in paragraph ____”

33.  PROOF OF POST PETITION MORTGAGE PAYMENTS
In instances, where it is apparent that in a prior case, the ongoing mortgage payments were not being paid to the mortgagor and the debtor(s) file a new plan with substantially higher arrears, the following language should be added as a separate paragraph: 
“Debtor(s) shall provide to the Trustee proof of post- petition mortgage payments made during the life of the Plan.  Proof shall be in the form of debtors' cancelled checks, or receipts/statements provided by the recipient and shall be presented to the Trustee every January 1st and continuing during the life of the Plan.   In the event such proof cannot be provided, in whole or in part, the debtor(s) shall pay to the Trustee for distribution through the Plan, a sum equal to the difference between the mortgage payment listed on Schedule J and those payments which cannot be proven, or in the alternative, the Trustee may file a motion to dismiss or convert due to a material default with respect to a term of the confirmed plan.”

34.  MODIFIED PLANS EXTENDING A PLAN’S LENGTH TO AS 

       MUCH AS 84 MONTHS PURSUANT TO THE “CARES” ACT 


If a debtor has suffered economic stress as a result of the Coronavirus and would like to extend a plan – confirmed before March 27th, 2020 – the following must be added as a separate paragraph to a modified plan.  Be sure to specifically state the facts surrounding the financial hardship.   

Pursuant to Section 1329(d) of the Bankruptcy Code, debtor(s) elect to extend this Chapter 13 plan to a maximum of 84 months due to the following material financial hardship caused by the Coronavirus pandemic.  (STATE JUSTIFICATION FOR MATERIAL FINANCIAL HARDSHIP).  This extension applies only to the length of the plan term.  The plan’s applicable commitment period pursuant to Section 1325(b) remains the same. 

35.  SURRENDERING COLLATERAL BY INTERLINEATION ON      

       THE OCP 

If a debtor decides to surrender collateral (usually done by entry in paragraph 4(b)(4)) after the case has been filed and the collateral you want to surrender is not in 4b4, it can be done by giving that creditor notice, either via an amended plan……or by adding the following additional language in caps to the OCP in paragraph 4 and giving that creditor 21 days additional time to object in paragraph 5.  

CHECK THE MOTION FOR RELIEF BOX

NOTICE TO CREDITOR (Creditor Name and Address): THE CHANGE TO THE PLAN VIA THIS OCP IS TO TERMINATE THE AUTOMATIC STAY WITH REGARDS TO SECURED ITEMS CLAIMED IN (Creditor Name) PROOF OF CLAIM (enter Court Claim Number).
