STANDARD LANGUAGE Paragraphs

Revised Date: March 13, 2007
The following language is offered as examples for specific factual circumstances that require addition to a Plan as separate paragraphs.  They are offered to facilitate consistency, commonality and ease of administration by the Trustee.  While they should be tailored to meet your specific facts, they should retain as much of the original language as possible.  The example suggested text is set out in bold.
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1.  SPECIFIC INSTRUCTIONS FOR PARAGRAPHS 1(D) & (E)
A.  Paragraph 1(d) is for the inclusion of a lump sum when the amount and approximate date of receipt is known.  The Trustee's office needs to know the source of the funds and it is helpful to indicate that in the text.  If necessary, use a separate paragraph for the text and cross-reference with 1 (d), i.e. “$8,000 in 8/2000 from the refinance of debtor's residence as detailed in paragraph 10.”

B.  Paragraph 1(e) is for any other projected disposable income not found in any other part of Paragraph 1.  Again, the Trustee's office will require information disclosing the source of the funds, i.e. “and any nonexempt proceeds from personal injury suit detailed in the SOFA,  page 2.”

REMEMBER:  Unless specific directions to the contrary are on the confirmed plan, all of paragraph 1(b) - (d) receipts, will be disbursed to paragraphs 2(c) - (f) if balances are owed.  If it is the intent that any funds from paragraphs 1(b) - (d) are to be disbursed to 2(b) secured creditors, “All available funds” must be used (either before or after attorney fees) or specific directions that will not create an administrative burden on the trustee.

2.  OVERTIME INCOME

(No longer relevant to above median debtors unless the funds are necessary to make a plan feasible to meet the disposable income requirement)
"During the first 36 months of the Plan, the debtor(s) shall pay to the Trustee, during the month of receipt all net bonuses, and/or one third (1/3) of any gross overtime wages, commissions.  Any such payments shall be in a separate money order and identified in writing as 'overtime, commissions or bonus earnings', along with a notation on the money order disclosing the type of earnings.  At the end of each year, during the first 36 months of the Plan, the debtor(s) shall provide the Trustee with a copy of the year end pay stub for each employment during that year."

Note:  If Schedule I already has an entry for overtime, insert the following additional language after the word "received" at the end of the first sentence.       "…received, over and above the overtime of $ ______ previously listed on Schedule I."
3.  FUTURE AUTOMOBILE PURCHASE
"Debtor shall pay ($      ) per month, for a maximum of (6) months, into the trust fund of debtor's attorney for the future purchase of a necessary automobile.  Any purchase must be made from those funds within (6) months from the date the first payment is due under the Plan.  If for any reason the purchase is not consummated within that time, the funds so set aside will be forwarded to the Trustee for distribution under the Plan and Paragraph 1(a) will be adjusted upward to reflect the future inclusion of those monthly payments into the Plan.  Debtors’ attorney will monitor the payments and inform the Trustee immediately should the debtors fail to make any such payment.”
4.  RECIPROCAL TAX CLAIM CASES
There may be occasion when two debtors:  1) are joint and severally liable on the same claim (usually priority taxes);  2) have filed separate Chapter 13 cases;  and 3) where the debtors each wish to pay one-half of the claim through their respective cases.  The following language is necessary on each Plan.  (IRS used as example)

"This case is related to and shall be the companion case of (insert other case name and number).  The priority tax claim of the Internal Revenue Service is a priority tax claim for both cases.  One-half of the allowed priority tax claim shall be paid through the Plan in this case and one-half through the companion case.  The debtor(s) in this case is not entitled to a discharge until the entire amount of the allowed priority claim of the IRS is paid in full.  If the companion case is dismissed, converted or a hardship discharge is granted, the debtor(s) in this case shall immediately file an amended plan to provide for payment in full of the remaining allowed priority tax."

5.  SALE OF PERSONAL PROPERTY
If the Plan proposes sale of personal property, the proceeds of the sale should be referenced in two places.  First a reference should be made in Paragraph 1(e).  Second, a separate paragraph should be added to the Plan to provide for the specific details of the sale.

EXAMPLE:      

Paragraph 1(e):   "proceeds from the sale of horses as outlined in 


         paragraph 10."

Paragraph 10:   "The debtors shall sell their six horses on or before 

(date) and pay all nonexempt proceeds of the sale to the Trustee.  Within fifteen (15) days of the sale, debtor shall file a report with the Trustee detailing the property sold, the selling price, the name, phone number and relationship, if any, of the purchaser, along with details of any retained proceeds claimed as exempt.
6.  SALE OF REAL PROPERTY
If the Plan proposes a sale of real property, a separate paragraph with specific language outlining the sale details and distribution of the proceeds must be added.  If the sale is expected to net a distribution through  Paragraph 1 of the Plan, subsection (e) of that paragraph should so state.  Individual creditors may require additional language as a condition to the withdrawal of Objections to Confirmation.

EXAMPLE:

Paragraph 1(e)  " proceeds from the sale of real  property as outlined in paragraph 10"

Paragraph 10   "The debtor(s) shall sell (adequately describe property) not later than (date) and shall pay to the Trustee from the proceeds at closing, funds sufficient to pay all secured creditors remaining in the plan along with any nonexempt proceeds, to the extent required by the Trustee’s payoff quote, to the Trustee for distribution through the Plan.  Secured creditors are _________________.  The debtor(s) shall obtain the Trustee’s permission prior to any sale and provide copies of a preliminary closing statement and title report to obtain that permission.  The debtor(s) shall provide the Trustee with a copy of the final closing statement within 15 days following the close of the sale.  Any exempt proceeds, if applicable, shall be paid to the debtor(s)' attorney and held in trust for up to one year for reinvestment in another homestead.  Any exempt proceeds that are not reinvested within one year from the sale shall be paid to the Trustee for distribution through the Plan."

7.  REFINANCE OF REAL PROPERTY
If a Plan proposes the refinance of real property, the reason for the refinance should be given along with the date, details of distribution and any effect on the Plan.

EXAMPLE:  REFINANCE TO COMPLETE PLAN

Paragraph 1(e):  “proceeds from refinance of property as outlined   

                   in paragraph 10.”
Paragraph 10     “Debtor(s) shall refinance (their residence or other 

descriptive) not later than (date) and shall pay to the Trustee from the proceeds at closing, funds sufficient to pay all secured creditors remaining in the plan  along with any nonexempt proceeds for distribution through the Plan.  The debtor(s) shall obtain the Trustee’s permission prior to any refinance and provide copies of a preliminary closing statement and title report to obtain that permission. The debtor(s) shall provide the Trustee with a final closing statement within 15 days following the close of the refinance.”

REMEMBER:  If the refinance to complete the case occurs within the first three years of the plan, it will require a 100% payoff.
8.  CO-SIGNED CLAIMS
“To protect a co-debtor, the allowed unsecured claim (state amount of claim) of (name of creditor) shall be paid by the Trustee in full with (%) as if a paragraph 2(e) priority claim.  This paragraph shall not alter the debtor(s) obligations under paragraph 2(g) of the plan.”

REMEMBER:  Include in the paragraph, the amount of the claim and any interest that you want the Trustee to pay.  If you wish the Trustee to pay the claim with a fixed monthly rate that you determine appropriate, add that information along with the payment schedule to the paragraph in lieu of “as if a priority claim”.

9.  SECTION 1322(B)(5) LONG TERM STUDENT LOANS OR SUPPORT OBLIGATIONS THAT ARE NONDISCHARGEABLE AND IN DEFAULT           

BEFORE YOU CAN USE THIS PARAGRAPH, YOU MUST BE PREPARED TO PROVE THAT THE DISCRIMINATION IS “FAIR” PURSUANT TO THE 4 PART TEST FOUND IN IN RE WOLFF, 22 BR 510 (9th Cir. BAP 1982) 
“The default of the long term student loan to (name of creditor) in the amount of (default amount) shall be cured and paid by the Trustee in full with ( ___%) interest as if a priority claim.”

REMEMBER:  Four elements are required.  1)  The loan must be in default,  2) the regular monthly payments, if made, would extend beyond the life of the Chapter 13 plan,  3) the loan must be non dischargeable and, 4) the regular ongoing maintenance payment must be included in the budget (Schedule J) as a reasonable and necessary ongoing expenses.   If all four elements are not present, the claim cannot be paid in this manner. If you elect to use this section, prior to Confirmation and without waiting for an objection from the Trustee, send the Trustee evidence that the loan is non dischargeable, and that the last payment on the loan is due after the date on which the final payment under the Plan.
10.  SEPARATE CLASSIFICATION OF STUDENT LOANS (OR   OTHER CLAIMS) AFTER THIRTY SIXTH PAYMENT

“Class I - student loans of (name of creditor)    Class II - All  unsecured claims.  All funds available for unsecured claims during the first 36 payments shall be prorated among Class II claims.  Subject to below, all funds available for unsecured non-priority claims after the 36th payment shall be paid to satisfy Class I claims.  If any paragraph 2(f) “best interest of creditors” number has not been satisfied during the first 36 months, that number shall be satisfied before any funds are distributed to Class I after the 36th month.  .  Class I will receive approximately ____%.  Class II will receive approximately ____%.  
11.  REQUIREMENT TO PROVIDE TAX INFORMATION TO THE TRUSTEE 
“Debtor shall provide to the Trustee copies of quarterly IRS Form 1040ES, 941, along with proof of payments, and a quarterly profit and loss statement (Exhibit D-2).  Copies shall be submitted to the Trustee within 30 days of filing with the IRS.”




       and/or

 “During the life of the plan, the debtor(s) shall timely file all required tax returns and provide copies along with proof of payment to the Trustee not later than June 1st of each year.  Should the debtor(s) fail to provide said proof to the Trustee, the Chapter 13 case may be immediately dismissed upon the filing of a statement of failure to comply by the Trustee.”

12.  FUTURE CHARITABLE CONTRIBUTIONS IN A PLAN 

“Debtor shall provide to the Trustee proof of any charitable contributions made during the life of the Plan.  Proof shall be in the form of debtors' cancelled checks, or receipts/statements provided by the recipient and shall be presented to the Trustee no later than each 

March 1st during the life of the Plan.   In the event such proof cannot be provided, in whole or in part, the debtors shall pay to the Trustee for distribution through the Plan, a sum equal to the difference between the charitable contributions listed on Schedule J and those contributions which can be proven.”

13.  ALTERNATIVE TO THE TRUSTEE’S PURSUIT OF A

PREFERENTIAL TRANSFER

“Debtor shall pay an additional $ _________ to the Trustee for distribution through the Plan after all payments required under the first  36 months of the Plan have been satisfied.  This amount shall not diminish any paragraph 2(f) distributions projected for the general unsecured creditors pursuant to the confirmed plan.”

The Trustee will not pursue the preferential transfer to ___________   if that transferee signs and returns a tolling agreement extending the statute of limitations period for recovery of the preference.   As a condition to confirmation, the debtor will assist the Trustee in obtaining the tolling agreement.”

14.  ALTERNATIVE TO ELIMINATION OF REPAYMENT OF 401K LOAN OR OTHER COLLATERAL NOT NECESSARY FOR REORGANIZATION
“In agreement for the right to continue _________during the life of the Plan, debtor shall pay an additional $_______to the Trustee for distribution through the plan after the 36th regular plan payment.”
This provision should be added whenever there is an objectionable expense on schedule I or J, (i.e., 401k loan repayment,  luxury item not necessary for reorganization) that the debtor wishes to retain and where the retention would cause a diminution of the dividend to the general non priority  unsecured creditors. 

The determination is made by eliminating the objectionable item and running a feasibility study to 36 months.  If there is a dividend to the general non priority unsecured creditors, the debtors are to be given an option; either surrender the objectionable expense and propose the plan without the item or add the provision above that insures an equal dividend to the general unsecured non priority creditors.  (This is not to be confused with the “best interest number” which should always be left as the liquidated value of the estate and not in any way “added” to the above number.  The “best interest” number will act on its own and take care of itself)  

15.   CONTINUING 401 k CONTRIBUTIONS DURING THE LIFE OF THE PLAN

“In agreement for the right to continue contributions to an existing 401k retirement plan during the life of the Chapter 13 plan, the debtor(s) agree to pay $ ____________ to the Trustee of distribution through the plan for benefit of the general non priority unsecured creditors.  It is agreed that the above sum will be paid to those creditors before any payments are made to paragraph 2(b)(1) mortgage arrears creditors or priority claims.”
16.   §1305  CLAIMS IN PLAN
If to be included in the original plan add the following:

“Trustee shall pay any allowed (tax) claim filed pursuant to §1305 for tax year ___________ through the plan as a priority claim.  Liability shall not exceed $________.”  

In the event the debtor desires to include a §1305 claim in any post confirmation modified plan or when added to an original OCP where no prior notice been given to creditors or parties in interest, add the following to the above:
“This claim is to be paid after all paragraph 2 creditors are paid in full pursuant to the confirmed plan.  This claim shall not diminish any paragraph 2(f) distributions projected for the general unsecured creditors pursuant to the confirmed plan.”

17.    RETENTION OF TAX REFUNDS
Debtors often wish to retain all, or a portion of a particular year’s tax refund for “reasonable and necessary expenses.”   If it is the debtors’ intent that the refund amount will ultimately be included in the plan “base”, nothing needs to be done at that time.  The debtor will not get a discharge until the “base” is met.  If it is the debtor’s intent that the refund shall not be included in the plan “base”, the request must undergo a two step process:

  First, the Trustee must be convinced that the expense(s) are in fact reasonable and necessary pursuant to §1325(b)(2).   Second, if the Trustee agrees, and the resulting reduction of disposable income makes a difference to the general unsecured creditors, “notice” and an opportunity to object must be given to the creditors, either in the original plan or by a modification of the original plan using LBF 1355.10.
Either method of Notice will require the following language be added to the plan:
“Debtor shall be permitted to retain up to $________ from 

tax year ________ refund for extraordinary reasonable and necessary expenses.  Those expenses are _________________________________.  The retained amount shall not be included in the base amount of the plan.  Debtor shall provide to the Trustee before discharge, proof of expenditures made for the reasonable and necessary expenses.   That proof shall include supporting documents for the expenses.  In the event such proof cannot be provided, in whole or in part, before any discharge is granted, the debtors shall pay to the Trustee for distribution through the plan, a sum equal to the difference between the expenses claimed and those expenditures which can be proven.”

18.     EARNED INCOME CREDIT
This request will be handled case by case, but in virtually all cases, those with earned income credit from the IRS will have very slim budgets.  Capturing EIC in those circumstances will likely make the plan so difficult that the debtors will fail.  You must either exempt the EIC (now exempt under Oregon law) or, add the following as a separate paragraph:

“Notwithstanding the provisions of Paragraph 1(c) of this Plan, debtor(s) shall not be required to pay any Earned Income Credit funds to the Trustee during the life of the Plan.”

19.  AGREEMENT TO RETAIN OBJECTIONABLE INCOME AND/OR BUDGET ENTRIES IN EXCHANGE FOR 100% PLAN
Under certain circumstances, the Trustee may waive objections to otherwise excessive and objectionable income and/or budget items if the debtor is willing to propose a Paragraph 2(e)(2) “minimum” 100% plan.  In that eventuality, the trustee will require that the debtor agree to the following non modifiable language to guarantee that the debtor will not later renege and file a modified plan which reduces the 100% minimum.  If, after this language is added, the debtor does propose a modified plan that is less than 100%, the Trustee will enforce this provision to the extent that the unsecured creditors be made whole and receive at least as much as they would have received had the objectionable item(s) been removed in the original plan.

“In exchange for the waiving of the Trustee’s objection to Confirmation filed herein, the debtor(s) agree that the provisions of ¶ 2(e)(2), “100%” is non modifiable” 

20.  SPLIT CLAIMS IN PARAGRAPH 2b FOR PAYMENT OF 

ADEQUATE PROTECTION AND ALL AVAILABLE FUNDS 

ON A SINGLE PIECE OF COLLATERAL

In some instances, attorneys feel it necessary to begin immediate  adequate protection payments on collateral that is being paid through paragraph 2b.  The attorneys may also want to provide that any tax refunds or other “extra” funds paid into the plan go to that same collateral in order to expedite payment.  Under the current computer configuration, the Trustee is unable to administer a single periodic payment that calls for a fixed (permo) payment and all available funds, i.e. “$100 and all available funds”.


To remedy this dilemma, the Trustee can administer a “split claim” that splits the collateral into two separate claims, one to guarantee adequate protection at a rate agreed upon and one that will allow all other funds to go to that creditor as quickly as possible, i.e. 

Creditor: United Finance - Collateral: 1997 Honda – Value $10,000 – Postconfirmation Interest Rate 9%

Paragraph 2b should read:

         Creditor                          Collateral                    Its Value          Post confirmation          Periodic

                                                                                                                Interest Rate                  Payment

United Finance              1997 Honda             $2,000            9%                           $200

United Finance              1997 Honda             $8,000            9%                    AAFAAF

  


    (SAME VEHICLE)


It is critical that the Trustee be informed that the split claim is for the “same vehicle” and not two different vehicles with the same creditor.  It is also critical that the periodic payment for the fixed (permo) payment be open ended as in the example above.  DO NOT set the number of months.


21.   LIEN STRIPPING
When it is the intention of a plan to “strip” off a fully under secured lien on a debtors’ residential property, the following language should be added to the plan by separate paragraph.


Pursuant to §506, debtor(s) intend to file an adversary proceeding to void the junior lien held by ____________________ in the real property located at _______________________.  Entry of the Order Confirming Plan is not res judicata with respect to this lien.

22.  IMPROPER PERFECTION
Whenever there is a § 547 perfection issue, the following language

should be added as a separate paragraph:


Pursuant to §547, the Trustee may proceed to avoid the alleged improperly perfected lien of (lien holder).  Payments scheduled in paragraph 4 shall be paid to the trust fund of debtors’ attorney and held in trust until such time as the 547 action is determined. Payments scheduled in paragraph 2(b)(1) will be held by the Trustee until such time as the 547 action is determined.

If the Trustee is successful, the debtor(s) will amend the plan to increase the best interest of creditors test accordingly and to provide payments to the Trustee in lieu of (lien holder).   Those payments will be preserved for the benefit of the estate pursuant to §551 and paid through the plan to the unsecured creditors.  Debtor will also provide proof of insurance for the collateral with the Trustee as loss payee.

23.  SUPPLEMENTAL FEE APPLICATIONS


Supplemental fee applications will be paid after all paragraph 2(b)(1) “all available funds after attorney fees” are paid in full unless language is included in the plan that states otherwise.  If you wish any supplemental fee applications to be paid before any “all available funds after attorney fees” periodic payment is paid in full, the following language must be added to paragraph 2(b)(2) of the plan prior to confirmation or after confirmation by an amended plan or notice pursuant to LBR 2002-1.B.1.b.


In addition to checking the first or second box, check the “other” box and add “any approved supplemental fees shall be paid in the same manner as the original attorney fees.”

  
24.  PRE CONFIRMATION ADEQUATE PROTECTION PAYMENTS


Use the following language and be sure that the adequate protection payments do not interfere with other creditor payments due under the plan.

“Prior to confirmation, the trustee shall disburse to __________ adequate protection payments of $____ a month from funds received by the trustee from the debtor(s).  Thereafter, the trustee shall make regular monthly payments from funds received from the debtor(s) to __________ in the amounts set forth in the plan.  Payments made by the trustee under this order shall be deemed to by payments under the plan for purposes of the trustee’s collection of percentage fees under 28 USC §586.” 
25.  HIGH HOME MAINTENANCE EXPENSES (repairs and upkeep)


If the Schedule J home maintenance expenses are unusually high, the Trustee will request that the following language be added to the plan:


“Debtor(s) shall provide to the Trustee before discharge, proof of expenditures made for the home maintenance found on Schedule J.  That proof shall include supporting documents for the expenditures actually made.  In the event such proof cannot be provided, in whole or in part, before any discharge is granted, the debtor(s) shall pay to the Trustee for distribution through the plan, a sum equal to the difference between the maintenance expenditures claimed and those expenditures which can be proven.” 
26.  PRESERVING OBJECTION TO SUPPLEMENTAL FEES


Creditors with split claims, who are concerned that adequate protection will not be forthcoming once the “permo” portion of the split claims are paid and supplemental attorney fees are requested, may add the following language to the plan prior to confirmation.  This language will preserve, notwithstanding the form plan language in paragraph 2(b)(2), the right to object to any supplemental fees noticed to all creditors.

Notwithstanding any provisions in the Plan or Order Confirming Plan to the contrary, (creditor) reserves and shall have the right to object to and contest any supplemental attorney fee application to the extent that payment of said supplemental fees impairs (creditor’s) ability to be paid amounts by the trustee that will adequately protect (creditor), it’s secured claim and depreciating collateral.”

27.  DISCOVERED INCREASED INCOME

If unreported increased income received by the debtor(s) during the first 36 months of a plan is determined by the Trustee to be a necessary addition to the plan base, the following language should be added to the plan by separate paragraph:
 
To account for unreported increased income received by the debtor(s) during the period of ____ through ____, the debtor(s) shall pay an additional $_____ to the Trustee for distribution through the plan after all requirements under the first 36 months have been satisfied.

28.  POST DISMISSAL OR CONVERSION PAYMENTS TO A   

  CREDITOR


If the debtor(s) agree with a creditor that funds that would otherwise be disbursed to the debtor upon dismissal or conversion may nonetheless be disbursed to the creditor per the confirmed plan upon dismissal or conversion, the debtors’ attorney will be responsible for the forwarding of those funds to the creditor and the following language should be added to the plan.


In the event this case is dismissed or converted to a Chapter 7 bankruptcy, the Trustee shall pay to the debtor(s) attorney all funds in the Trustee’s possession pursuant paragraph 14 of the Order Confirming Plan.   From the funds returned to the debtors’ attorney by the Trustee and as adequate protection to ____________, the debtor(s)  attorney shall forward to ____________ an amount equal to the amount that would have been paid to _____________  as though the Trustee made a disbursement to ____________ on the date of dismissal or conversion. 



29.  FAILURE TO MAKE PLAN PAYMENT “DROP DEAD”

On those occasions where it is Ordered that the debtor(s) shall make all scheduled plan payments and failure to do so will result in dismissal upon the filing of a “Trustee’s Statement Of Failure To Comply”, the following language should be added to the OCP, Amended Plan or Stipulated Order:

Add as paragraph ___  “Should debtor(s) fail to make any scheduled plan payments due under this plan beginning __________ to ___________ this case shall be dismissed upon the filing of a Statement of Failure to Comply by the Chapter 13 Trustee reciting that the required payment(s) were not made.  During this period, the debtor(s) personally are to pay a plan installment to the Chapter 13 Trustee for any month where any employer required to pay, fails to do so.”
